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VPA comments on HB 2000 (Roem) and HB 2196 (Mullin)

The Virginia Press Association (VPA) appreciates the opportunity to provide the following comments on
the legislation before the FOIA Advisory Council’s Records Issues Subcommittee at its May 18, 2021
meeting.

HB 2000 (Roem) Virginia Freedom of Information Act; charges for production of public records.

As VPA stated at the FOIA Advisory Council meeting on April 28, 2021, we support reform of FOIA fees
and an in-depth study of this issue with stakeholders. Please refer to the joint letter dated April 27, 2021
from the Virginia Coalition for Open Government (VCOG) and VPA outlining preliminary comment and
research.

Upon further review of the bill, we offer the following comment on the specific provisions of HB 2000:

VPA supports prohibiting a public body from charging a requester for any costs incurred during
the first two hours spent accessing or searching for requested records.

However, we have concerns with limiting this prohibition to when such requester has made four
or fewer individual records requests to such public body within 31 consecutive days.
This provision is arbitrary and difficult, placing a burden on both the public body and the
requester to track and enforce the number of requests an individual makes within a 31-day
period. The four-request provision ignores whether those requests were fulfilled in less than
two hours.
o News reporters do not make extraneous or needless FOIA requests—they are in search
of specific information to accomplish their work, which is often in the public interest as
the press keeps communities informed and holds government accountable.

VPA believes that public records are exactly that—public. Therefore, providing public records to
the public is essential and integral to a public body’s responsibility.

We understand that there are times when reasonable, actual costs must be incurred and passed
on to the requester. As such, we support a straightforward provision allowing the public body to
charge for incurred costs after the first two hours.

After the first two hours, VPA supports requiring the public body to not charge an hourly rate for
accessing or searching for the records exceeding the lesser of the hourly rate of pay of the
lowest-paid individual capable of fulfilling the request or $25 per hour, not 5S33.



o $33 per hour is excessive, especially considering that providing public records to the
public is part of a public body’s responsibilities. Note that this hourly rate is per
employee who is fulfilling the request; when multiple employees are fulfilling the same
request, charges can quickly add up to an exorbitant amount.

e We support requiring public bodies to post on their website or otherwise publish a written FOIA
fee policy, including the provision that the first two hours spent accessing or searching for
requested records are free (as described above) and other prohibitions or limitations on charges
to the public.

In addition, public bodies and custodians of public records should not charge the public unless an actual
expense is incurred.

e Actual incurred costs include employee time or physical materials, such as paper and ink.
Electronic copies, such as e-mail, electronic images and digital photos, should not be charged as
physical copies.

e Simply making public records available for inspection (verses producing copies) and
electronic/digital copying by the requester (versus the custodian) should not be charged beyond
an employee’s time spent making the records available for inspection, consistent with the
provision that the first 2 hours are free of charge.

VCOG has released a white paper on FOIA fees that includes a chart of relevant provisions from other
states. We encourage the FOIA Council to consider useful precedents from other states that will help
achieve a reasonable balance here in Virginia when charging for public records.

We thank Delegate Roem for initiating this effort and look forward to working with the patron, FOIA
Council, and stakeholders on this complex issue.

HB 2196 (Mullin) Virginia Freedom of Information Act; required release of law-enforcement
disciplinary records; exceptions. — SUPPORT

VPA supports HB 2196. This legislation is important for an accountable government that is open to the
public and allows for the press to keep local communities informed. We thank Delegate Mullin for
sponsoring this bill. VPA also thanks the council for its work on Delegate Hurst’s HB 2004, which passed
the General Assembly this year and was signed by the Governor. We are grateful for the productive
precedent the council established in developing a recommendation on this aspect of FOIA.

VPA looks forward to working with the FOIA Council and stakeholders as you consider HB 2196.

Please contact VPA lobbyist Mark Hickman (mark@commonwealthstrategy.net) with any questions.

Thank you for your consideration and service.
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