APPEARANCES OF THE TERM "CONFIDENTIAL"™ IN FOIA
(INCLUDING THE PHRASE "PROMISE OF
CONFIDENTIALITY"™)

§ 2.2-3705.1. Exclusions to application of chapter; exclusions of general
application to public bodies.

11. Communications and materials required to be kept confidential pursuant to 8 2.2-4119 of the
Virginia Administrative Dispute Resolution Act (§ 2.2-4115 et seq.).

§ 2.2-3705.2. Exclusions to application of chapter; records relating to public
safety.

1. Confidential information, including victim identity, provided to or obtained by staff in a rape
crisis center or a program for battered spouses.

§ 2.2-3705.3. Exclusions to application of chapter; records relating to
administrative investigations.

11. Information furnished to or prepared by the Board of Education pursuant to subsection D of §
22.1-253.13:3 in connection with the review or investigation of any alleged breach in security,
unauthorized alteration, or improper administration of tests by local school board employees
responsible for the distribution or administration of the tests. However, this section shall not
prohibit the disclosure of such information to (i) a local school board or division superintendent
for the purpose of permitting such board or superintendent to consider or to take personnel action
with regard to an employee or (ii) any requester, after the conclusion of a review or investigation,
in a form that (a) does not reveal the identity of any person making a complaint or supplying
information to the Board on a confidential basis and (b) does not compromise the security of any
test mandated by the Board.

§ 2.2-3705.4. Exclusions to application of chapter; educational records and
certain records of educational institutions.

2. Confidential letters and statements of recommendation placed in the records of educational
agencies or institutions respecting (i) admission to any educational agency or institution, (ii) an
application for employment or promotion, or (iii) receipt of an honor or honorary recognition.

3. Information held by the Brown v. Board of Education Scholarship Awards Committee that
would reveal personally identifiable information, including scholarship applications, personal
financial information, and confidential correspondence and letters of recommendation.

8. (Effective October 1, 2016) Information held by a threat assessment team established by a

local school board pursuant to § 22.1-79.4 or by a public institution of higher education pursuant
to § 23.1-805 relating to the assessment or intervention with a specific individual. However, in
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the event an individual who has been under assessment commits an act, or is prosecuted for the
commission of an act that has caused the death of, or caused serious bodily injury, including any
felony sexual assault, to another person, such information of the threat assessment team
concerning the individual under assessment shall be made available as provided by this chapter,
with the exception of any criminal history records obtained pursuant to § 19.2-389 or 19.2-389.1,
health records obtained pursuant to 8 32.1-127.1:03, or scholastic records as defined in § 22.1-
289. The public body providing such information shall remove personally identifying
information of any person who provided information to the threat assessment team under a
promise of confidentiality.

§ 2.2-3705.5. Exclusions to application of chapter; health and social services
records.

1. Health records, except that such records may be personally reviewed by the individual who is
the subject of such records, as provided in subsection F of § 32.1-127.1:03.

Where the person who is the subject of health records is confined in a state or local correctional
facility, the administrator or chief medical officer of such facility may assert such confined
person's right of access to the health records if the administrator or chief medical officer has
reasonable cause to believe that such confined person has an infectious disease or other medical
condition from which other persons so confined need to be protected. Health records shall only
be reviewed and shall not be copied by such administrator or chief medical officer. The
information in the health records of a person so confined shall continue to be confidential and
shall not be disclosed by the administrator or chief medical officer of the facility to any person
except the subject or except as provided by law.

6. Reports and court documents relating to involuntary admission required to be kept
confidential pursuant to § 37.2-818.

9. Information acquired (i) during a review of any child death conducted by the State Child
Fatality Review team established pursuant to § 32.1-283.1 or by a local or regional child fatality
review team to the extent that such information is made confidential by § 32.1-283.2; (ii) during
a review of any death conducted by a family violence fatality review team to the extent that such
information is made confidential by § 32.1-283.3; or (iii) during a review of any adult death
conducted by the Adult Fatality Review Team to the extent made confidential by § 32.1-283.5
or by a local or regional adult fatality review team to the extent that such information is made
confidential by § 32.1-283.6.

14. Information and statistical registries required to be kept confidential pursuant to 88 63.2-102
and 63.2-104.

16. Records of the Virginia Birth-Related Neurological Injury Compensation Program required
to be kept confidential pursuant to § 38.2-5002.2.

§ 2.2-3705.6. Exclusions to application of chapter; proprietary records and
trade secrets.



3. Proprietary information, voluntarily provided by private business pursuant to a promise of
confidentiality from a public body, used by the public body for business, trade, and tourism
development or retention; and memoranda, working papers, or other information related to
businesses that are considering locating or expanding in Virginia, prepared by a public body,
where competition or bargaining is involved and where disclosure of such information would
adversely affect the financial interest of the public body.

4. Information that was filed as confidential under the Toxic Substances Information Act (8
32.1-239 et seq.), as such Act existed prior to July 1, 1992.

6. Confidential financial statements, balance sheets, trade secrets, and revenue and cost
projections provided to the Department of Rail and Public Transportation, provided such
information is exempt under the federal Freedom of Information Act or the federal Interstate
Commerce Act or other laws administered by the Surface Transportation Board or the Federal
Railroad Administration with respect to data provided in confidence to the Surface
Transportation Board and the Federal Railroad Administration.

8. Confidential proprietary information furnished to the Board of Medical Assistance Services
or the Medicaid Prior Authorization Advisory Committee pursuant to Article 4 (8§ 32.1-331.12 et
seq.) of Chapter 10 of Title 32.1.

10. Confidential information designated as provided in subsection F of § 2.2-4342 as trade
secrets or proprietary information by any person in connection with a procurement transaction or
by any person who has submitted to a public body an application for prequalification to bid on
public construction projects in accordance with subsection B of § 2.2-4317.

12. Confidential proprietary information or trade secrets, not publicly available, provided by a
private person or entity pursuant to a promise of confidentiality to the Virginia Resources
Authority or to a fund administered in connection with financial assistance rendered or to be
rendered by the Virginia Resources Authority where, if such information were made public, the
financial interest of the private person or entity would be adversely affected.

13. Trade secrets, as defined in the Uniform Trade Secrets Act (8 59.1-336 et seq.), or
confidential proprietary information that is not generally available to the public through
regulatory disclosure or otherwise, provided by a (i) bidder or applicant for a franchise or (ii)
franchisee under Chapter 21 (§ 15.2-2100 et seq.) of Title 15.2 to the applicable franchising
authority pursuant to a promise of confidentiality from the franchising authority, to the extent
the information relates to the bidder's, applicant's, or franchisee’s financial capacity or provision
of new services, adoption of new technologies or implementation of improvements, where such
new services, technologies, or improvements have not been implemented by the franchisee on a
nonexperimental scale in the franchise area, and where, if such information were made public,
the competitive advantage or financial interests of the franchisee would be adversely affected.

In order for trade secrets or confidential proprietary information to be excluded from the
provisions of this chapter, the bidder, applicant, or franchisee shall (a) invoke such exclusion



upon submission of the data or other materials for which protection from disclosure is sought, (b)
identify the data or other materials for which protection is sought, and (c) state the reason why
protection is necessary.

No bidder, applicant, or franchisee may invoke the exclusion provided by this subdivision if the
bidder, applicant, or franchisee is owned or controlled by a public body or if any representative
of the applicable franchising authority serves on the management board or as an officer of the
bidder, applicant, or franchisee.

18. Confidential proprietary information and trade secrets developed and held by a local public
body (i) providing telecommunication services pursuant to § 56-265.4:4 and (ii) providing cable
television services pursuant to Article 1.1 (8§ 15.2-2108.2 et seq.) of Chapter 21 of Title 15.2 if
disclosure of such information would be harmful to the competitive position of the locality.

In order for confidential proprietary information or trade secrets to be excluded from the
provisions of this chapter, the locality in writing shall (a) invoke the protections of this
subdivision, (b) identify with specificity the information for which protection is sought, and (c)
state the reasons why protection is necessary. However, the exemption provided by this
subdivision shall not apply to any authority created pursuant to the BVU Authority Act (8 15.2-
7200 et seq.).

19. Confidential proprietary information and trade secrets developed by or for a local authority
created in accordance with the Virginia Wireless Service Authorities Act (8 15.2-5431.1 et seq.)
to provide gqualifying communications services as authorized by Article 5.1 (8 56-484.7:1 et seq.)
of Chapter 15 of Title 56, where disclosure of such information would be harmful to the
competitive position of the authority, except that information required to be maintained in
accordance with § 15.2-2160 shall be released.

21. Information of a proprietary or confidential nature disclosed by a carrier to the State Health
Commissioner pursuant to 88 32.1-276.5:1 and 32.1-276.7:1.

§ 2.2-3705.7. Exclusions to application of chapter; records of specific public
bodies and certain other limited exclusions.

1. State income, business, and estate tax returns, personal property tax returns, and confidential
records held pursuant to § 58.1-3.

4. Contract cost estimates prepared for the confidential use of the Department of Transportation
in awarding contracts for construction or the purchase of goods or services, and records and
automated systems prepared for the Department's Bid Analysis and Monitoring Program.

12. (Effective October 1, 2016) Information held by the Virginia Retirement System, acting
pursuant to § 51.1-124.30, or a local retirement system, acting pursuant to § 51.1-803, or the
Rector and Visitors of the University of Virginia, acting pursuant to § 23.1-2210, or the Virginia
College Savings Plan, acting pursuant to § 23.1-704, relating to the acquisition, holding, or
disposition of a security or other ownership interest in an entity, where such security or
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ownership interest is not traded on a governmentally regulated securities exchange, if disclosure
of such information would (i) reveal confidential analyses prepared for the Rector and Visitors
of the University of Virginia, prepared by the retirement system or the Virginia College Savings
Plan, or provided to the retirement system or the Virginia College Savings Plan under a promise
of confidentiality of the future value of such ownership interest or the future financial
performance of the entity and (ii) have an adverse effect on the value of the investment to be
acquired, held, or disposed of by the retirement system, the Rector and Visitors of the University
of Virginia, or the Virginia College Savings Plan. Nothing in this subdivision shall be construed
to authorize the withholding of information relating to the identity of any investment held, the
amount invested, or the present value of such investment.

15. Information held by the Virginia Commonwealth University Health System Authority
pertaining to any of the following: an individual's qualifications for or continued membership on
its medical or teaching staffs; proprietary information gathered by or in the possession of the
Authority from third parties pursuant to a promise of confidentiality; contract cost estimates
prepared for confidential use in awarding contracts for construction or the purchase of goods or
services; information of a proprietary nature produced or collected by or for the Authority or
members of its medical or teaching staffs; financial statements not publicly available that may be
filed with the Authority from third parties; the identity, accounts, or account status of any
customer of the Authority; consulting or other reports paid for by the Authority to assist the
Authority in connection with its strategic planning and goals; the determination of marketing and
operational strategies where disclosure of such strategies would be harmful to the competitive
position of the Authority; and information of a proprietary nature produced or collected by or for
employees of the Authority, other than the Authority's financial or administrative records, in the
conduct of or as a result of study or research on medical, scientific, technical, or scholarly issues,
whether sponsored by the Authority alone or in conjunction with a governmental body or a
private concern, when such information has not been publicly released, published, copyrighted,
or patented. This exclusion shall also apply when such information is in the possession of
Virginia Commonwealth University.

16. Information held by the Department of Environmental Quality, the State Water Control
Board, the State Air Pollution Control Board, or the Virginia Waste Management Board relating
to (i) active federal environmental enforcement actions that are considered confidential under
federal law and (ii) enforcement strategies, including proposed sanctions for enforcement
actions. Upon request, such information shall be disclosed after a proposed sanction resulting
from the investigation has been proposed to the director of the agency. This subdivision shall not
be construed to authorize the withholding of information related to inspection reports, notices of
violation, and documents detailing the nature of any environmental contamination that may have
occurred or similar documents.

24. Information held by the Judicial Inquiry and Review Commission made confidential by 8
17.1-913.

26. Information held by the Department of Corrections made confidential by § 53.1-233.



31. Information prepared for and utilized by the Commonwealth's Attorneys' Services Council in
the training of state prosecutors or law-enforcement personnel, where such information is not
otherwise available to the public and the disclosure of such information would reveal
confidential strategies, methods, or procedures to be employed in law-enforcement activities or
materials created for the investigation and prosecution of a criminal case.

33. Information created or maintained by or on the behalf of the judicial performance evaluation
program related to an evaluation of any individual justice or judge made confidential by § 17.1-
100.

34. (Effective July 1, 2018) Information held by the Virginia Alcoholic Beverage Control
Authority that contains (i) information of a proprietary nature gathered by or in the possession of
the Authority from a private entity pursuant to a promise of confidentiality; (ii) trade secrets, as
defined in the Uniform Trade Secrets Act (8 59.1-336 et seq.), of any private entity; (iii)
financial information of a private entity, including balance sheets and financial statements, that
are not generally available to the public through regulatory disclosure or otherwise; (iv) contract
cost estimates prepared for the (a) confidential use in awarding contracts for construction or (b)
purchase of goods or services; or (v) the determination of marketing and operational strategies
where disclosure of such strategies would be harmful to the competitive position of the
Authority.

[NOTE: This exemption will be repealed effective July 1, 2017.]

§ 2.2-3705.8. Limitation on record exclusions.

A. Neither any provision of this chapter nor any provision of Chapter 38 (8 2.2-3800 et seq.) of
this title shall be construed as denying public access to (i) contracts between a public body and
its officers or employees, other than contracts settling public employee employment disputes
held confidential as personnel records under § 2.2-3705.1; (ii) records of the position, job
classification, official salary or rate of pay of, and records of the allowances or reimbursements
for expenses paid to any officer, official or employee of a public body; or (iii) the compensation
or benefits paid by any corporation organized by the Virginia Retirement System or its officers
or employees.

The provisions of this subsection, however, shall not require public access to records of the
official salaries or rates of pay of public employees whose annual rate of pay is $10,000 or less.

[NOTE: These provisions will be moved into subdivision 1 of § 2.2-3705.1, with amendments,
effective July 1, 2017.]

§ 2.2-3706. Disclosure of criminal records; limitations.

A. All public bodies engaged in criminal law-enforcement activities shall provide requested
records in accordance with this chapter as follows:



2. Discretionary releases. The following records are excluded from the mandatory disclosure
provisions of this chapter, but may be disclosed by the custodian, in his discretion, except where
such disclosure is prohibited by law:

I. Records of (i) background investigations of applicants for law-enforcement agency
employment, (ii) administrative investigations relating to allegations of wrongdoing by
employees of a law-enforcement agency, and (iii) other administrative investigations conducted
by law-enforcement agencies that are made confidential by law;

§ 2.2-3711. Closed meetings authorized for certain limited purposes.
A. Public bodies may hold closed meetings only for the following purposes:

20. (Effective October 1, 2016) Discussion by the Board of the Virginia Retirement System,
acting pursuant to 8 51.1-124.30, or of any local retirement system, acting pursuant to § 51.1-
803, or of the Rector and Visitors of the University of Virginia, acting pursuant to § 23.1-2210,
or by the Board of the Virginia College Savings Plan, acting pursuant to § 23.1-706, regarding
the acquisition, holding or disposition of a security or other ownership interest in an entity,
where such security or ownership interest is not traded on a governmentally regulated securities
exchange, to the extent that such discussion (i) concerns confidential analyses prepared for the
Rector and Visitors of the University of Virginia, prepared by the retirement system or by the
Virginia College Savings Plan or provided to the retirement system or the Virginia College
Savings Plan under a promise of confidentiality, of the future value of such ownership interest
or the future financial performance of the entity, and (ii) would have an adverse effect on the
value of the investment to be acquired, held or disposed of by the retirement system, the Rector
and Visitors of the University of Virginia, or the Virginia College Savings Plan. Nothing in this
subdivision shall be construed to prevent the disclosure of information relating to the identity of
any investment held, the amount invested or the present value of such investment.

33. Discussion or consideration of confidential proprietary information and trade secrets
excluded from this chapter pursuant to subdivision 18 of § 2.2-3705.6. However, the exemption
provided by this subdivision shall not apply to any authority created pursuant to the BVU
Authority Act (8 15.2-7200 et seq.).

34. Discussion or consideration by a local authority created in accordance with the Virginia
Wireless Service Authorities Act (8 15.2-5431.1 et seq.) of confidential proprietary information
and trade secrets excluded from this chapter pursuant to subdivision 19 of § 2.2-3705.6.

35. Discussion or consideration by the State Board of Elections or local electoral boards of
voting security matters made confidential pursuant to § 24.2-625.1.

37. Discussion or consideration by the Brown v. Board of Education Scholarship Program
Awards Committee of information or confidential matters excluded from this chapter pursuant
to subdivision 3 of § 2.2-3705.4, and meetings of the Committee to deliberate concerning the
annual maximum scholarship award, review and consider scholarship applications and requests
for scholarship award renewal, and cancel, rescind, or recover scholarship awards.
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