
§ 2.2-3705.6. Exclusions to application of chapter; proprietary 
records and trade secrets. 

The following records are excluded from the provisions of this chapter but may be disclosed by 

the custodian in his discretion, except where such disclosure is prohibited by law: 

1. Proprietary information gathered by or for the Virginia Port Authority aG provided in ~ 62.1 

(32.<101'62.1 134.1. 

2. Financial statements not publicly a\uilable filed with applicationo for indw,trial development 

financings in accordance \vith Chapter 49 (§ 15.2 4900 et seq.) of Title 15.2. 

3. Confidential propriefary reeord~" 't'oluntr.rily provided by private business pursuant to a 

promit1C of confidentiality from a public body, wied by the public body for bUGine~is, trade and 

touri~;m deyelopment or retention; and memoranda, working papers or other records related to 

businesses that are considering locating or expanding in Virginia, prepared by a public body, 

where competition or bargaining is involved and where, if slIch records are made public, the 

financial interest of the publ ic body \vould be adversely affected. 

'1. lnformation that was tiled all confidential under the TOKic Suhsl£UlCt:?G lnfonuution Act (~ 32.1 

239 et seq.), fiG such Act existed prior to July I, ] 992. 

5. Fisheries data that would pel111it identification of any person or vessel, except when required 

by court order as specified in § " 

6. Confidentiul financial stntements. balance :;heett;, trade :Jecrets. and re~enlle Hnd cost 

projectiom; provided to the Department of Rail and Public Transportntion, provided such 

inftmnation is exempt under the federal Freedom of Information Act or the federal Interstate 

Commerce Act or other la'NS administered by the Surface Transporttltion Board or the Federal 

Rtlilroad Administration with respect to datu pf(n ided in'confidence to the Surface 

Transportation Botwd and the Federal Railroe.d Administration. 

7. Confidential proprietary reeordG related to inventory and sales, yoluntaril)' provided b)' private 

energy ~;upplien; to the Department of Mine:;, Minemls and Energy, used by that Department for 

energy contingency planning purpo:;e:; or for de'f'cloping consolidated statistical information on 

energy supplies. 



K Confidential proprietary information fumished to the Hoard of Medical .AsBistance Service:.; or 

the Medicaid Prior Authori>'ation Advisory Committee pursuant to Article 4 (§ 32.1 331.12 et 

seq.) of Chapter 10 of Title 32.1. 

9. Proprietary, commercial or financial information, balance sheets, trade secrets, and revenue 

and cost projections provided by a private transportation business to the Virginia Department of 

Transportation and the Department of Rail and Public Transportation for the purpose of 

conducting transportation studies needed to obtain grants or other financial assistance under the 

Transportation Equity Act for the 21 st Century (P.L. 105-178) for transportation projects. 

provided such infoI111ation is exempt under the federal Freedom of Infomlation Act or the federal 

Interstate Commerce Act or other laws administered by the Surface Transportation Board or the 

Federal Railroad Administration with respect to data provided in confidence to the Surt~tce 

Transportation Board and the Federal Railroad Administration. However. the exemption 

provided by this subdivision shall not apply to any wholly owned subsidiary of a public body. 

10. Confidential information det,ignated as provided in tlUbsection F of § 2.2 4342 as trade 

secrets or proprietary infonnation by uny person \\lno has submitted to a public body an 

applict1:tion for prequaljfication to bid on public construction project:; in accordance 'Nith 

subsection B of ~ 2.2 4317. 

11. a. Memoranda, stafT evaluations, or other records prepared by the responsible public entity, 

its staff. outside advisors, or consultants exclusively for the evaluation and negotiation of 

proposals filed under the Public-Private Transportation Act of 1995 (§ 1 XOU et seq.) or the 

Public Private Education Facilities and Infrastructure Act of 2002 (§ ,I et seq.), where (i) 

if such records were made public prior to or after the execution of an interim or a comprehensive 

agreement, § . or notwithstanding, the financial interest or bargaining 

position of the public entity would be adversely atlected, and (ii) the basis for the determination 

required in clause (i) is documented in writing by the responsible public entity: and 

b. Records provided by a private entity to a ret!pontlible public entity, affected juriBdiction, or 

affected local juri~\diction pursuant to the provisions of the Public Private Tnmsportntion Act of 

1995 or the Public Prinl:te 13ducationFacilities and Infrat;tructure Act of 2002, ~o the extent that 

~;uch record:, contain (1) trade :;ecreW of the private entity as defined in the Uniform Trade Secrets 

Act (§ 59.1 336 et [;eq.); (ii) financial records of the private entity, including balance 5heets and 

financial stntements, that are not generally available to the public through regulatory di:;closure 

or otherwi!ie; or (iii) other infoffilation submitted by the private entity, where, if the recordt; were 

made public prior to the execution of an interim agreement OF a comprehem;i;:e agreement the 

financial intere:;t or bargaining pOGition of the public OF private entity would be adversely 

affected. In order for the records Gpecitied in c1aw;cs (1), (ii), and (iii) to be excluded from the 



provisions of thi:. cHapter, the private entity uhall make a ",.Titten request to the re:;ponsible public 

~ 'j, . 
• i, ,.' 

I. Invoking such exclw,ion upon submission of the data or other materials for '.vhich protection 

from di~;eloliure is ~;ought; 

2. ldenti(ying with speciticity the datu or other materiah-. for ..vhich protection is sought; and 

3. Stating the reasons , ....hy protection is neces:mry. 

The reL;ponsible public entity shall detennine \yhether the requested exclw;ion from disclosure is 

necefil.iary to protect the trade secrets or tinancial reconiG of the private entity. To protect other 

records submitted by the private entity fron1 dif:;elosure, the responsible public entity shall 

determine whether pubLic disclosure prior to the execution of an interim agreement or a 

comprehensive agreement would adversely affect the financial interest or bargaining position of 

the public or private entity. The responsible public entity sball make a written determination of 

the nature and scope of the protection to be afforded by the responsible public entity under this 

subdivision. Once a written determination is made by the responsible public entity, the records 

afforded protection under this subdivision shall continue to be protected from disclosure when in 

the possession of any affected jurisdiction or affected local jurisdiction. 

Except as specifically provided in subdivision 1I a, nothing in this subdivision shall be construed 

to authorize the withholding of (a) procurement records as required by § 0 or 5.17; 

(b) infbrmation concerning the terms and conditions of any interim or comprehensive agreement, 

service contract, lease, partnership, or any agreement of any kind entered into by the responsible 

public entity and the private entity; ( c) infol111ation conceming the terms and conditions of any 

financing alTangement that involves the use of allY public funds; or (d) information concel11ing 

the performance of any private entity developing or operating a qualifying transp0l1ation facility 

or a qualifying project. 

For the purposes of this subdivision, the temlS "affected jurisdiction," "affected local 

jurisdiction," "comprehensive agreement" "interim agreement," "qualifying project," "qualifying 

transportation facility," "responsible public entity," and "private entity" shall mean the same as 

those terms are defined in the Public-Private Transportation Act of 1995 or in the Public-Private 

Education Facilities and Infrastructure Act of2002. 

12. Confidential proprietary information or trade secrets, not publicly available, provided by a 

private person or entity to the Virginia Resources Authority or to a fund adminiGtered in 

connection ''''ith financial t\(iGtstance rendered or to be rendered by the Virginia Resources 

Authority lNhere, if slich information were made public, the financial interest of the private 



per:;on or entity '.,'ould be adver:;ely affected, and, aHer June 30, 1997, where such infonnotiol1 

Via:; provided pursuant to 0 promise of confidentiality. 

13. Trade secrets, as defined in the Uniform Trade Secrets Act (~ 59.1 336 et seq.). or 

confidential proprietary records thal are not generally available to the public through regulatory 

disclosure or otherwise. provided by a (a) bidder or applicant for (1 franchise or (b) franchisee 

under Chapter 21 (~ 15.2 2100 et geq.) of Title 15.2 to the applicable franchising authority 

pursuant to a promise of confidentiality from the franchising authority, to the extent the records 

relate to the bidder's. applicant's, or franchisee's financial capacity or provision of new Gervicoti, 

adoption of ne'll technologies or implementation of impflv,rements. 'Nhere such new Gervices, 

technologie:; or improvements have not been implemented by the franchisee on a 

nonexperimental !'lcale in the franchise area, and ,,,here, if such records v,'ere made public. the 

competitive advantage or financial interests of the franchisee \vould be advemely affected. 

In order for trade secrets or confidential proprietary information to be excluded from the 

provisions of thi:; chapter, the bidder. applicant. or franchisee shaH (i) invol(e such exclusion 

upon submission ofthe data or other materials for ,,,,hich protection from disclosure is sought, (ii) 

identif~' the dute. or other materials for which protection hi sought. and (iii) stnte the rea:,on 'Nh)' 

protection is necessary. 

No bidder, applicant, or franchisee may invoke the exclusion proyjded by this subdivision if the 

bidder, applicunt, or franchisee is ovmed Of controlled by H public body or if any representative 

of the applicable franchising authority seryer; on the managenlent board or as an officer of the 

bidder, applicant, or franchisee. 

14. Documents and other infomHltion ora proprietary nature furnished by a supplier of chnritable 

gaming snpplie:s to the Depm1ment of Agriculture and Consumer Service:! pursuant to Gubsectiol1 

E of ~ 18.2 340.34. 

15. Records and re~)orb related to Virginia apple producer sales provided to the Virginia State 

Apple Board pummmt to § 3.2 1215. 

16. Trade secrets, RG defined in the Uniform Trade Secrets Act (~ 59.1 336 et seq.) of Title 59.1, 

tlllbmiHed by CMRS pfOyiders as defined in § 56 '1&4,12 to the Wirelens Carrier E 911 Cost 

Recovery Subcommittee created pursuant to *56 484.15, relating to the pro'l'ision of ","ireless E 

911 seryice. 

17. Records submitted tlS tl grant or loan application, or accompanying a grant or loan 

application. to the Innovation and Entrepreneurship Invet;tment Authority pursuant to Article 3 

(~ 2.2 2233.1 at seq.) of Chapter 22 of Title 2.2 or to the Commonwealth Health ReGearch Boord 



pursuR11t to Clu:.p£er 22 (~ 23 277 8t Geq.) of Title 23 to the extOf~t such reoords contain 

proprietary but;inesG or rel;earch related infom~ation produced or collected by the tlpplicant in the 

conduct of or as a reGuit of study or reliearch OIl medical. rehabili.tative, scientific. technicaL 

tecimologielll, or scholarly iGsuos. when such information has not been publicly released. 

published. copyrigHted, or patented, if the di:;ci08ure of GUCH infonnation would be harmful to 

the competitive position of the applicant. 

1~':' Confidential proprietary recordG and trade secret!; de:veloped and Held by a local public body 

(I) providing teleconmlUIlieation tierviceti pursmmt to ~ 56 265.4:4 and OJ) providing cable 

television nep.iceG pumuHnt to Article 1.1 (~ t 5.2 21 OX.2 et seq.) of Chapter 21 of Title 15.1 , to 

the extent that disdoliure of such recordt; 'Nould be hunnfullo the competitive position of the 

locality. in order for confidential proprietary information or tmde secreh; to be excluded from the 

provisions of tRiG dutpter, the locality in writing Ghal1 ([1) invoke the protections of this 

subdivision, (b) identify ..yilli specificity the recordG or port.iOflS thereof for "'ihien protectiofl is 

sought, and (0) stale the reasons "'lily protection is necessary. 

19. Confidential proprietary record:; and trade secreh; developed by Of for a local Huthority 

created in accordance ,tVith the Virginia Wireless Service AutRorities Act (§ 15.2 5431.1 e1 seq.) 

to provide qualifying communications services ati authorized by Article 5.1 (~ 56 484.7: I et seq.) 

of Chapter 15 of Title 56, where disclosure of sue\} information 'liould be harmful to the 

competitive pOGition ofllie authority, except thltt recordG required to be maintained in accordance 

with ~ 15.2 2160 Ghall be released. 

20. Trade 6ecrets as defined in the Uniform Trude Secrets Act (§ 59.1 336 et seq.) or financial 

records of a businesH, including balance ~;heets and financial statements, that are not generally 

availnble to the public through regulatory disclosure or olhen·vise, provided to tHe Department of 

Small. Busine.:;s and Supplier Diversity as part of an application for certification as a flmnll, 

women ov-med, or minority owned business in accordnnee '<'lith Chupter 16.1 (~ 2.2 1603 et 

Geq.). In order for such trade Gecrets or financial record~; to be excluded from the provisiom, of 

this cHapter. the business shull (i) lnyolte such exclusion upon submission of the data or other 

materials for lNHich protection from disclosure is nought, (ii) identify the data or other muteriab 

for which protection is sought, and (iii) ::;ta(e the reasons why protection is necessary. 

21. Documents and other inH)rmation of a proprietary or confidential nature disclosed by a 

carrier w the State Health CommiGsioner pun;unnt to ~§ 32.1 276.5: land 32.1 276.7: I. 

22. Trade secrets, as defined in the Uniform Trade Secrets /\ct (~ 59.1 336 et seq.), including, 

but not limited to. financial records, including balance t;heew and financial statements. that are 

not generally available to the public through regulatory disclosure or otherwise, and revenue and 



cost projections supplied by a private or nongovernmental entity to the State Inspector General 

for the purpose of an audit special inv6stigr.lion, or any study requested by the Office of the 

State Inspector Gtmeral in accordance \vith law. 

In order for the records gpecified in thin subdivision to be e){ciuded from the provisions of this 

chapter, the private or rlOngovernmental entity shall make a wriUen request to the State Inspector 

General: 

I. Invoicing such excltmion upon submission of the data or other material:; ft)f which protection 

fi'om digcloriUre is Bought; 

2. Identifying with specificity the data or other materials for >,vhich protection is sought; and 

3. Slating the reasons why protection is necessary. 

The State Inspector General shall determine '.vhether the requested exclusion from disclosure is 

necessary to protect the trade secrets or financial recordt; of the private entity. The State 

Imlpector General shaH make a written determination of tAe nature and scope of tAe protection to 

be afforded by it under this subdivit,ion. 

23. Records submitted as a grant application, or accompanying a grant application, to the 

Tobacco Region Reyitalization Commission to the extet1t ~Hlch records contain (i) trade secrets as 

defined in the Uniform Trade Secret:) Act (§ 59.1 336 et seq.), (ii) financial records of a grant 

applicant that is not a public body. including balance sheets and financial statementG, that are not 

generally available to the public through regulatory di:;ciosure or othenvise, or (iii) research 

related information produced or collected by tRe applicant in the conduct of or as a result of 

study or research on medical, rehabilitath;e, scientific, technical, technological, or scholarly 

jB5ues, when such infollnation Aas not been publicIy released, published, copyrighted, or 

patented, if the diGclosure of :mch information would be harmful to the competitive position of 

lAC applicant: and memoranda, Gtuff eYaluation:}, or other recordll prepared by die Commi:;sion or 

its staff exelusiYCly for the evaluntion of grant applications. The exclusion provided by thi:; 

r;ubdivision Ghall apply to gmntG thnt nre consistent ,!",jth the poweE, of and in furtherance of the 

perfonnaHee of tRe duties of the COHll1listlion pUHlUunt to *3.2 3103. 

In order for the records specified in tRis subdivision to be excluded from the pfOvisiOIlS of this 

chapter, the applicant shall make a written request to the Commission: 

I. Invoking such exclusion upon submitlSion of the data or otRer materiob for v,hich protection 

fi'om difJClosure is ~;ought; 



2. Identifying with specificity the data, records or other materials for ,,;hich protection is sought: 

ftIffi 

3. Stating the rea~1Ons why protection is necetmary. 

The COmmiBtiion shall determine whether the requented exclunion from disclosure iti necessary to 

protect the trade secrelG, financial recordG or re!;eafch related infonnation of the applicant. The 

Commitlsion shall malH? a ",.ritten determination of the nature and scope ofthe protection to he 

afforded by it under thiG subdivision. 

24. a. Records of the Commercial Space Flight Authority relating to rate structures or charges for 

the use of projects of, the sale of products of, or services rendered by the A uthority if public 

disclosure would adversely affect the financial interest or bargaining position of the Authority ef 

u private entity providing reeord[; to the Authority; or 

b. Records provided by a pri\ate entity to the Commercial Space Flight Author}t.)', to the extent 

that such records contain (i) trade secrets of the private entity as defined in the Unifoffil Trade 

Secrets Act (* 59.1 336 et seq.); Oi) financial record~l oftlle privute entity, including balance 

sheets and financial statements, that ure not generally available to the public through regulatory 

disclosure or otherwise~ or (ii i) other inf()!'mation submitted by the private eHtity, where, if the 

record:; Viere made public, the fimmcial intere:;t or Bargaining position ufthe Authority or pn1,'ate 

entity 'Nould be adversely nfrected. 

In order fur the records Gpecified in ciaw;eG (0, (ii), and (iii) of subdiviGion 24 b to be excluded 

from the pro"'isioHtl of this chapter, the private entity Bhnll make fI written request to the 

i\ lIthority: 

I. Invoking such exclusion upon submission of the data or other materials fer which protection 

from diGclmlure is liOught; 

2. Idefltifying \vith specificity the data or other m[Heriub for 'Nhich protection is Gought; and 

3. Stating the reasons why protection is necessary. 

The Authority shnU determine whether the requested exclusion from disclmmre is necessary to 

protect the trade secrets or financial recordn of the private entity. To protect other records 

SUBmitted by the private entity from diE;clotiUH!, the .\uthority Ghall detel111ine vihether public 

disclosure '",ould adversely affect the financial interetit or bargaining position of the Authority or 

private entity. The Authority shall make a '""ritien determination of the nature and scope of the 

protection to be afforded By it under thiG f;ubdi"ision. 



25. Documents and omer infornl8:tion of a proprietary nature furnished by an agricultural 

landovmer or operator to the Department of Consefvution and Recreation, me Department of 

Environmental Quality, the Department of Agriculture and Consumer Services or any political 

subdivision, agency, or board of the CommoBvrealth pursuant to §* 10.1 104.7,10.1 10'L8, and 

10.1 10'1.9, other than when required llS part of a state or federal regulatop! enrorcement action. 

26. Trade secrets, as defined in the Uniforn1 Trade Secrets Act (§ 59.1 336 et Beq.), provided to 

the Department of Environmental Quality pursuant to the provisions of *' 0.1 1458. In order for 

such trade secrets to be excluded from the proViHtOnS oftl1i5 chapter, me submitting pal1y [<hall 

(i) invoke this exclusion upon nubmist5ion of the data or materials for '+'Ihich protection from 

disclosure is sought, (Ii) identify the data or materialt. for ',\'hich protection is sought, and (1 ii) 

Gtate the reasons why protection is necesstlry. 

?7. Documents and other infonnation of a proprietary nature furnished by a licensed public use 

airport to the Department of Aviation for funding from programs administered by the 

Department of Aviation or the Virginia Aviation Board, '.,<,here if the records were made public, 

the financial interest of the public twe airport would be ndversely affected. 

In order for the record:} [,pecified in thit, subdivision to be excluded from the provisionG of this 

chapter, the public use airport shall make a 'Nritten request to the Department of l\viation: 

I. Invol(ing such exclusion upon submission of the data or other materials ror which protection 

from disclosure is gought; 

2. Identifying 'lAth specificity the data or other materials for which protection is sought: and 

J. Stating the reason~j "'rhy protection is necessary. 
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